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MEMORANDUM
"To: The City of Blue Ridge—Mayor and City Council

From:.  Ken E. Jarrard, Esq.; Megan N. Martin, Esq.; and Jeffrey J. Costolnick, Bsq,
Dﬁtc: Jung 14, 2016

Subject: .C.i%y of Blue Ridge Investigation: Phase Two Findings

On November 10, 2015, the Blue Ridge City Council appointed Jarrard & Davis, L1P

- (Jarrard & Davis) to undertake a review of the City of Blue Ridges (the “City’s™) policies and

practices with respect to governmental operations, to identify areas where the City is not or may
not be complying with pertinent local or $tate law, to identify any elected officials that are acting
in a manner inconsistent with pertinent local or state law, and to otherwise make
recommendations regarding the improvement of City operations. Jarrard & Davis, LLP
proposed a two-phased approach to performing this review.

The first phase of the investigation (“Phase I”) consisted of a series of interviews with
senfor staff and gfficials for purposes-of issue spotting, On February 2, 2016, Jarrard & Davis,
LLP, through attorney Ken Jarrard, presented the findings from Phiase I tor the-City, along with a
“Master. List” of recommendations for fiirther serutiny during the propased: second phase of the
investigation (“Phase 117). See, Exhibit A, pg. 7, The “Master List” identified, the following
issues as warranting investigation: ‘

1. The financial accountability of a City Department regarding reported, irregular
lignidation of City assets and accounting of cash transactions;

2. “The ongoing questions regarding the Mayor’s legal pla}ce of resideénce — to inclyde
permitting — i order to definitively conclude that matter; and

3. A review of whether City officials are (or have-in the recent past) utilized City resources.
for personal. gain or the betterment of their fiiends and families, Id, :
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therefore.it is-appropriate that a heightened degree of accountability and transparency accompany
this'trangaction. '

-~
&

/M. Report that the Mayor does not maintain her legal place of residence within.
(- theCity limits.

The second issue on the “Master List™ considered worthy of further investigation. was
“{tlhe ongoing questions regarding the Mayor’s legal place of residence ~ to iriclude permitting .

, 7. which relates to allegations that the current City Mayor, Mayor Donna Whitener (* Mayor

Whitgnet™), does not feside within the City limits. Section 2.10(b) of the City Charter provides
as follows: '

(b) The mayar and councilmembers shall serve for terms of four years and until
thedr respective successors are elected and qualified. No person.shall-be eligible
fo serve as:mayor or councilmenber unless he shall have been q resident of this
city for 12 months immedintely preceding the election of mayor or
 gouncilmembers;- each such pérson shall continue o reside. within the city

 during said-period of sérvice and shall be registered and qualified to vote in
municipal élections ‘of this city. No parson’s name shall be listed as a candidate
on the ballof for election for cither mayor-ar-councilmember unless such pérson
shiall file a wrilten notice with the clerk of said city that he desires-his. ngme to be
placed on said ballot as a candidate eithier for mayor or councilmember. No
person shall be eligible for the office of mayor or councilmember unless such
person shall file above said notice within. the time provided for in Chaprer 3 of
Title 21 of the O.C.(F 4., the "Georgia Mynicipal Election Code."

City of Blue Ridge. Charter of 1989, 1989 Ga. Law 3823 (Section 2.10(b)). Accordingly, this

issue 18, threefold—wiiether Mayor Whitener: (1) was a resident of the €ity for 12 months

immediately preceding her election; (2) continues to reside within the City during her peried of
servige; and (3) isregistered and qualified to vote in the City.

Mayor. . Whitener has acknowledged that she is aware of these allegations and has
provided documeéntation to this office as part of her efforts at aiding in the investigation. Mayor
Whitener was elected to office in 2010. She cuzfently owns property at 266 Orvin Lance Drive
(previovsly numbered as 169 Orvin Lance Connector), which is within the boundaries of the
City, and in 2006; constriicred-a 65,000 square foot-(approx.) home furnishing;outlet business on

thatpropeity, With several tenant spaces, Above:the aforementioned furnishing business, on the

mezzaning level within the same structure, exists a'two bedroom 1,650 square -foot (approx.)

- residential:apartment.

‘ The City Bujlding Inspegtor confirmed that the building was built in accordance with the
City zoning requirements and, on March 10, 2006, Mayor Whitener was issued a-certificate of
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ogcupancy for that -st-r;l_l..@tﬁi'e, See, Exhibit J. The general contractor wha reportedly constructed

tliis strugture-has confirmed verbally and in writing that “[iJn the plans for [the:266 Orvin Lance
Drive] ‘property with Donna Whitener & Clyde Fortner we- discussed .and confirmed that an
apartment was-to be ingluded in the building. We also confirmed that the apartment was to be
used as asresidence ‘for Donna Whitener.”  See, Exhibit K. On January 30, 2006, a site

inspection:¢nid building.evaluation was performed in connection with that property, which.
revealed“[tJhe small

sidence. Jovated in the mezzanine level appedred to have full interior
hes,”. See, Exhibit s, pg. 2. |

According 1o the Fannin County Board of Elections, Mayor Whitener:has been registered

-to_vote in-Fannin County since 1292, and registered to vote in the City, under the 266 Orvin

Lance Drive address, singe at least 2008 (herlast voter regisiration “status change” being shown
a8 Makch.4, 2008): - Thetefore;. the third question regarding voter registration has clearly been
met and the primary foeug-of the investigation. into-this matter invelved the first and second

The legal definition of what constitutes “residency” is by its very nature a somewhat
amorphiousJegal concept, For guidance, we turm to the Georgia elections statute, O.C.G.A. § 21-
3:217; whigh sets forth:a defined. index of “rules for determination of residence” with regard to
voter registration and qualification, and provides, in relevant part, as follows:

{a) In determining the residence of a person desiring fo register to vote or fa
qualify 10 run for elective office, the following rules shall be followed so far as
they are applicablg; |

(1) The residence. of any person shall he held to be in that place in which such
person's. habitation is fixed, without any present Infention of removing
therefrom;

(2) A person shall not be considered to have lost such person's.residenge who

© leaves such. person's home and_goes intu another stafe or county or
municipality in this state, for temporary purposes only, witl the intention-of
;r?@;tm*ﬁfﬁ;g, unless such person shall register fo_vote or ,q‘t_gr—"j%rm. other qcts
indic iinig a desire to change such person’s citizenship and-residence;

(3) A person shall not be considered 10 have gained a residence in any. county
or municipality of this state info which such person has come for temporary
Jpurposes only without the intention of making such.county or municipality
such person’s permanent place of abode;

(4) If a person removes to anather state with the inteniion of making it such
person's residlence, such-person sholl be considéred ta have lost such
person's residence in this state,
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(4.1) If a person removes to another county or mynicipality in this state with the
intention of ‘making it such person's residence; such person shall be
considered 1o have. lpst such person's residence In the former county or
mupicipality in this state; :

(5) If-a person remgves 10 another state with the intention of remaining there an-
indefinite time and making such state such pérson's place of residence, such
person shall be considered to have lost such person's residence in this state,
notwithstanding: that such person may Intend {o- relurn af some -indefivite
future period;

(6) If a person removes jo another county or mumcipality within this state with
the Intention of remaining there an indefinile time and making suck pther
county or municipality such person's place of residence, such person shall
be- considerad:to have lost such person’s residence in the former county or
mimicipality, norwithstanding that such person may intend to return at some
indefinite:fliture period;

(7) The residence for.voting purposes-of u person shall not-be required to.be the
sqrme as the residetice for VOring purposes of his or her spouse;

(8) No person shall be deemed to have gained or lost a residence by reason of
suck person’s. presence or absence while enrolled as a student al any
college, university, or other institution.of learning in-this state;

(9)- The mere intention 10 acquire a new residence, without the fact of removal,
shall avail nothing; neither shall the fact of removol wirhout the infention;

(10) . No member of the armed forces of the United States shall be deemed to
have acquired a residence in this state by regson of being stationed on duty
inthis state;

(11) If a person remaves to the Disirict of Columbia.or other Jedergl-territory,
another stafe, or foreign country o gngage in government service, such
person shall ot be considered fo have.lost such person's residence in this
state during the period of such service; and the.place where the person

. resided dt the lime qf such person's removal shall be considered and held 1o
' be stick person’s pldce of residence; '

(12) If-a person is.adjudged mentally ill and is committed to an institution for
the menrally . ill;. such person shall not be considered to have gained a
residence in the county in which the institition 1o which- such’ person I
committed is. located; '
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(13) If a person goes. inio another ,s‘tarq:.dnd'while there exercises the right of a
ditizen by voting, such person shall be. considered o have lost such person's
residence in this state;

(14) The speeific address in the county or municipality in which a person has.
declared o homestead exemption, if a homestead exemplion has been
claimed; shall be deemed the person's residence address; and

(13) »Ea}:rv:éfer regisiration purposes, the board of registrars and, for candidacy

residency purposes, the .Secretary of State, election. superintendent, or
heaiing officer may Gonsider evidence of where he person receives
significant mail such as personal bills and any other evidence that indicarés
where the person resides. ‘

.C.GLA, §.21-2-217(a); see alse,. Cook v. Board of Registrars. of Randelph County, 320 Ga.
-App. 4 49,.740 SE.2d 223,7225 (2013) (“[wlhereyer a form of the word “reside” occurs
either:in the. -statutes or in.the constitution of Geargia with respect to voling, it should be
cofistrued to-mean “domigile.”). Accordingly, dne’s tacit or explicit infention concerning his/her
place ‘of: domieile is a largely determinative factor in discerninig residency. Id. In Cook, the
Court of Appeals held that where-an individual does not take up an actual residence ¢lsewhere
witli thie “avowed intention” of making a change in domicile, he/she will not.be considered as

having changed:their domicile. Cook, supra, 320 Ga. App. at 453.

[

~ Mayor ‘Whitener disclosed that she-owns seyeral other properties within the State of |
Georgia, which:are not locited within the City, and that on occasion she spends time at those
properties. However, she maintains that her primary residence is the 266 Orvin Lance Drive &
address. She. declares that she receives her. personal mail at that address, and this investigation
has:revealed no éviglcnce to the contrary, She declares that she has never filed for a homestead
exeinption regarding any of her properties, and: qur review of property tax records support that
assertion, : »

Based upoﬁ the documentary evidence that we bave obtained and reviewed, as well as '
otir interviews with the Mayor, we find nothing fo suggest that the Mayor’s residence is any
place offier than 266 OrVin Lance Drive) Does that mean that we have exhausted every possible

‘means of ruling out that another location could serve as the actual residence? No; however, the

ability to prove otherwise would involve an evidentiary undertaking that is beyond the scope of
this investigation, The only way we believe it would possible to discount the considerable
documentary evidence establishing that 266 Orvin Lance Drive is the Mayor’s residence would
be (1) the recruitment of ‘private investigators to literally “stake out” and determine where the
Mayor appears to reside in the evenings, and/or (2) interviews with family, friends, and

“acquaintances (none of whom would have to cooperate with Jarrard & Davis given the absence

of the subpoena power) to determine via sworn testimony whether the Mayor actually resides at

a location other than 266 Orvin Lance Drive/ Tn the absence.of those very invasive investigatory

techniques, we believe the findings we havé made above constitute the best readily available
evidence with respect to this residency issue. We are comfortable with the cong¢lusions yielded
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i R@pmt tl{at'th.@ Mayor does wot maintain !ﬂ;ﬁgﬂglam of residence within. “;n_
“thie-City limits, . i

The sgepnd issug. gn the “Master List” considered wanthy of further investigation. was
“itlhe ongoing questions regarding the Mayor’s legal place of residence ~ to rd¢lude permitting .
, . which relates to allegations that the current City Mayar, Mayor Donna Whitengr (“Mayor
Whitgnei®), does not teside within the City limits. Section 2.10(b) of the City Charter provides
as Tollowsy

(b) The mayar qnd councilmgmbers shall serve for terms-of four years and until
théhr respeetive successors are elecred and qualified. No person.shall-be eligible
to serve disimayor or touncilmenther unléss he shall have been o resident'of titis
city for 12 months Immedintely preceding the election of mayor or
. oguncilmembersy: eack such person sliall continug 1o reside. within the city
o, . during sajid.period of séivice and shall be registered and qualified to vote in
muniviplldlections of this city. No.parson's name shall be listed as a candidate
on the billot for election for either mayor ap-councilmenmber unless such pérson
shall:-file a wrilteri-notice with the clerk of said city that he desires his ngme 10 be
' pladed, on said:ballot as a candidate either for mayor-or councilmember. No- - -
person shall be eligible for ihe office of mayer or cowcllmember unless such
person shall file dbove said notice within. the time provided for in Chapter 3 of
Fitle 21 6f the O.C.AT4., the "Georgia Municipal Election Code."

ity of Blue Ridge Charter of 1989, 1989 Ga. Law 3823 (Section 2.10(k)). Accordingly, this

issue s threefold—whigther Mayor Whitener; (1) was a resident of the City for 12 months
immgdiately preceding her election; (2) contimies to reside within the City during her perjod of
servide; dnd:(3) isregistered and qualified to vote in the City.

Mayor. Whitener has ackmowledged that she is aware of these allegations and has
proiided documeéntation ta this office as part of her efforts at diding in the lnvestigation. Mayor
Wiiitener was elected to office in 2010. She currertly owns property at 266 Orvin Lanes Drive
(previfavisly muhered as.169 Orvin Lance Connector), which is within the boundaries of the
City, and in 2006; constriigted-a 65,000 square foot:(diprox.) home farnishing.ovtlet business on
that property, with several tenant spaces, Above:the aforementioned furnjshing business, on the
migzzaning level within the same strijcture, exists a“two bedioom. 1,650 square foot (approx.)

- residentiakgpartment. ‘
£ The City: Building Inspegtor confizmed that the building was built in accordance with the
City zoming requirgments and; pn March:10, 2006, Mayor Whitener was issued a-certificate of
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ogoupancy for fhat structure, See, Bxhibit J, The general contractor who reportedly cemstructed
fhifs strugture-has confirmed verbally and in writing that “[i ] e plans for [the:266 Orvin Lance
Dilve] property with Donna Whitener & Clyde Foriner we discussed and confirmed that an
apartment was-to be ingluded in the building, We also confirmed that the apaitment ‘was to be
nsed as a-yesidence “fot Dopna Whitener,” See, Exhibit K. On Januvary 30, 20006, a site
inspectionydnd building.evaluation was performed in onpoction with that properly, which.
revealed;“fibe small residence {ocated in the mezzanine level appedred to have full interior
Exhibi{ E, pg. 2. ' '

Accordipg.to the Fannin County Board of Elections, Mayor Whitenerhias been registered

-to_vote jn-Fannin County since 1992, and registered to vote in the City, under the 266 Orvin

Lance Drive address, sinee at least 2008 (herast voter registration “stagus chapge”™ being shown
a8 Makeh-4, 2008); - Fhgtefore; the third question regarding veter registration has clearly been
net. dnd the primary foeys-of the investipation. into this matter involved the first and second

.qiiestions, regarding “‘resideticy.”

The legal definition of what constitutes “residency” is by its very nature a somewhat
amorplious-Jogal conoept, For guidance, we turm'io the Georgia elections statute, O.C.G.A. § 21
3217, whilh sets forth @adeﬁﬁe@,ii;ndﬁx of “rules for determination of residence” with regard 0
voter registration and qeilification, and provides, in relevant part, as follows:

(a) In deiermining the residence of a person desiring fo regisier [o Vofe or 1o
gualify 16 run for elective affice, the following rules shall be followed so far as
they are applicable; '

(1) The residence. af any person shall he held to be in that place in which such
persow's. habitation is foeed, withowt any present inlention of removing
therefrom;

(2) A person shail not be considered to-have lost such person's.rexidence whe

© " leaves such. persow's hume and goes info another state or coaunly or
muricipality in this stete, for temporary purpasgs only, with the imtention-of
Faturping, unless such person shall register 1o vote or perform. other acts
indicatiiig a desive to change such person's eifizenship and residence;

(3) 4 person shall not be considered 1o have- gatned a residence in -any counly
or municipality of this state into which such person has come for temporary
furposes only without the intention of making such.county or muktcipality
such person’s permanent place of aliode;

(4) If-n person remaves to anolher state with the imention of making it such

person's residence, such- person. shall. be considéred 1o have lost such
parsan's rusidence in this state; ‘
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#4.1) If.a persor removes to another county or mynicipality in this state with the
intentioni of naking it such person’s residenc; such person shall be
considered to have kost such person’s residence in the former county or
municipolity in this state; :

(S) Ifa person ramaves to anpther state with the infention of remgining.there on-
indefinite time gnd making such state such peérson's place of residence, such
person shall be considered to have lost such pergon's residence in this state,
notwithsianding: that such person may intend fo return af some inclefinite
future period;

(6} .If @ person remaves. to another county or mumicipality within this state with
the ntention gf remaining there an indefinile time and making such:other
conty or municipality such person’s place of residence, such person shall
ba considered:to have lost such persan's residence in the former county or
miuntcipality. norwithstanding that such person may inteyid to return at some
indefinitefuture period;

(7) The residence for voting purposes of a person shall not-be required to.be the
same as the residence for Yoring purposes af his or.her spouse;

(8) No person shall be, deemed to hgve gained or lost a residence by reason of
such persow’s. presence or absence while gnrolled as d student at any
aollege, university, or other institutionof learning indhis state;

(%) The mere friention 10 acquire 4 new restdance, without the fact of removal,
sholl avail npthing; neither shall-thefact of removal without the itention;

(10} . No member of the armed forces af the United States shail be deempd to
have acguired a residence in this state by regson of being stationed on duty
i this state;

(11} If aperson removes to the-District of Columbia.or other federgl territory,
another stale, or Joreign couniry to gngage in governmen service, such
person shall not be considered to have lost such person's residence in this
state during the period of such service; und the.place where the person
“resided di the time qf Suck person's removal shall be considered and held to

' be such persor’s place of residence; '

(12) If a person is.adiudged mentally z"{t and iy commitied to en Institution for
the mentally, 1 such person shall .not be considered 1o have gained a

residence jn thie county fn which the institution fo which. syeht person Js
committed iy located;
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(13) If a person goes inio another sia@,dzqdwvhilaﬂmm exercises the right of a
citizen by voting, such person shall be considered lo have lost such person's
residence in this state,

(14) The specific address in the county or municipalify in which o persos has,
declaved q homestead exemption, if d homestead exemption has been
claimed; shall be deemed the person’s residence address; and

(15) Forvoter registration purposes, the board qf registrars and, for candidacy
residency purposes, (he .Secretary of Stafe, election. superintendont, or
hearing offieer may tonsider evidence of whére the person recaives
significant mail such.as personal bills and any other evidence that indicdres
where the person resides. :

also, Cook v. Board of Registrars of Randoiph County, 320 Ga.

-App, 49,.740 S.E.2d 223,225 (2013) -(“Ew]hg};é;xgr a form of the word “reside” occurs
el flic .statates or in. .tz constitution of Georgia with respeet to voting, it should be

511 ). Accordingly, dne’s tacit or explieit fifention concerning his/her
place ‘of: dornieile is a largely dgterminative fapfor in discerning residency, Id. In Coak, the
. Court of Appeals beld that wherean individual does not take up an dctual tesidence ¢lsewhere -
AT with thie “avowed intention” of making a change in domicile, hefshe will not.be considered-as
‘having changed: their domieile, Cook, supra, 320 Ga. App. at 453.

cofstred to mén “douﬁéﬁgﬁ‘

F . Mayor Whitener disclosed that she awns seyergl other properties within the State of |
/" Georgia, which:are not located within the City, and that on oceasion she spends time at those |
/. properties.” However, she maintains that her primary residence is the 266 Orvin Lance Drive \
" ‘address. She declares that she receives her personal mail at that address, and thig investigation
. has:revealed no evidence to. the contrary, She declares that she has never filed for a homestead |
exemption regarding any of her properties, and: qur review of property tax records support that //‘
assertion :
Based ypon the documentary evidence that we have obtained and reviewed, as well as |
/. our intervigws with the Mayor, we find nothing to suggest that the Mayor’s residence is any
. place athier than 266 Oriia Lance Brive) Does that mean that we have exhausted every possible /
‘means of ruling out that another location could serve as the actual residence? No; however, the
ability to prave otherwise would involve an evidentiary undertaking that is beyond the scope of
this investigation. The only way we believe it would possible to discount the considerable
documentary evidence establishing that 266 Orvin Lance Drive is the Mayor’s residence would
be (1) the recruitment of private investigators to literally “stake out” and determine where the
Mayor appears to reside in the evenings, and/or (2) interviews with family, friends, and
_acquaintances (none of whom would have to cooperate with J arrard & Davis given the absence:
of the subpoena power) to determine via sworn testimony whether the Mayor actually resides at
o “a Jocation other than 266 Orvin Lance Drive/ In the absence.of those very invasive investigatory
" technigues, we belieye the findings we have made above constitute the best readily available

evidenee with-respect to this residency issue. We are comfortable with the conclusions yielded
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f thexefrom and believe for.gll.practical purpoeses this matter should be put to x::,_st;} '




